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<TitreType>NOTICE TO MEMBERS</TitreType>
Subject:
<TITRE>Petition 0709/2015 by Hannes Wilhelm - Kell (German) on protection of the cultural identity and survival of the Sorb community</TITRE>
1.
Summary of petition
The petitioner calls for legal and political protection for the Sorbs, a Slavic minority living in Lusatia in north-eastern Germany, in the states of Saxony and Brandenburg.  Since 2014, their customs and traditions have been recognised as part of our Intangible Cultural Heritage.  However, the area in which they live is largely characterised by mines and coal-fired power stations. As a result, they are being endangered by loss of land, soil erosion, pollution of surface and ground water and air pollution caused by micro particles and heavy metals. A large proportion of the population is suffering from serious diseases as a result.
The petitioner is concerned at the refusal of the states of Saxony and Brandenburg to abandon coal as an energy source, although it would be perfectly possible for them to do so without sustaining any significant economic damage. Finally, a Swedish mining company in the area is seeking to expand its operations there, notwithstanding the environmental impact thereof, with the risk that, if it subsequently moves away, local residents will be left to foot the bill for cleaning up. The petitioner calls on the European Parliament to ensure that the two German states guarantee the protection of this minority group and take the necessary decisions regarding the future of mining operations in the region, and to assist them with the conservation of the Sorb language and culture. He calls on it to urge the two provinces to move from coal-fired plant to renewables and to make the Swedish mining company accountable for environmental pollution caused by it so that local residents are not left to pick up the bill. In addition, he urges it to ensure fair competition in the energy sector in this area and to raise general awareness of the problems faced by the Sorb community that are endangering its very existence.
2.
Admissibility
Declared admissible on 19 February 2016. Information requested from Commission under Rule 216(6).
3.
Commission reply, received on 27 June 2016
Petition 0709/2015

The petition concerns lignite mining in Saxony and Brandenburg, Germany. The petition calls for the introduction of legal and political measures to ensure that the areas inhabited by the Sorbs/Wends are protected, former mining areas are restored and financial means provided for the revival of the language and the culture of the Wends/Sorbs. It also calls for plans for the closure of coal plants in Saxony and Brandenburg to be presented, for European energy policy to be based on the phasing out of coal and for the banning of new open-cast lignite mines. Finally it requests the enforcement of compliance with EU Directives on water and air quality, an end to indirect subsidies for coal and the ratification by Germany of the ILO Convention 169. 

The Commission's observations

Use and mining of coal

According to Article 194 of the Treaty on the Functioning of the European Union (TFEU)
 it is for the Member State to 'determine the conditions for exploiting its energy resources, its choice between different energy sources and the general structure of its energy supply'. Therefore the Commission does not have the competence to ban coal mining or coal use either at the Member State or at the EU level.

Subsidies

With regards to the issue of subsidies, EU State aid rules for the coal industry are governed by Council Decision 2010/787/EU
, which clearly stipulates that State aid to coal mines can be granted only to facilitate their closure.

Regarding the issue of alleged indirect subsidies due to transitional arrangements after the German reunification – given the limited information provided by the petitioner the Commission is not in a position to verify whether the measures invoked constitute state aid within the meaning of Article 107 TFEU and if they are compatible with EU law. Please also note that a limitation period of 10 years applies to state aid cases, after which it is no longer possible for the Commission to proceed against unlawful aid measures for the sake of their possible repayment requirements.

Minority rights

The European Commission has no powers concerning the protection of communities speaking regional or minority languages. The Council of Europe's European Charter on Regional or Minority Languages is the only binding instrument that can be invoked in countries which signed and ratified it, as did Germany for Lower and Upper Sorbian. The Commission can, however, provide support for the communities speaking regional and minority languages through Erasmus+, the Union programme for education, training, youth and sport, as well as through the framework programme for research or regional and structural funds.

Air quality and emissions of pollutants

Air quality in the EU is regulated through the Ambient Air Quality Directive (2008/50/EC)
 which sets limits or target values for major pollutants such as sulphur dioxide, nitrogen dioxide and oxides of nitrogen, particulate matter, lead, benzene, carbon monoxide, ozone, arsenic, cadmium, nickel and benzo(a)pyrene (BaP).

For the calendar year 2014, Germany reported exceedances of limit and target values for nitrogen dioxide (NO2), particulate matter with a diameter smaller than 10 micro-meters (PM10) and ozone (O3). For those pollutants, the compliance situation in Saxony and Brandenburg in 2014 is summarized in the table in Annex 1. 

According to information in the possession of the European Commission, several air quality zones in Brandenburg and Saxony exceed limit and target values for PM10, NO2 and ozone. To address non-compliances, the Commission has taken the following steps:

-
In November 2014, the Commission sent a Reasoned Opinion to Germany as part of an infringement procedure regarding the incompliance with the PM10 limit values, including the air quality zone Leipzig. 

-
In June 2015, the Commission addressed a Letter of Formal Notice
 to Germany as part of an infringement procedure regarding Germany's failure to comply with the ambient air quality limit values for NO2 for several consecutive years in a number of air quality zones.

No infringement procedures have been initiated for ozone, for which the Ambient Air Quality Directive sets target rather than limit values. Several air quality zones
 benefited from time extensions until 1.1.2015.  However, if their exceedances persist, they might become subject to an infringement procedure in the future. 

Based on the information presented in the Annex, the Commission does not observe any exceedances in particulate matter or arsenic concentrations in the air quality zones located in Lusatia. 

The petition states that the European air quality standards are not as stringent as the WHO's guidelines. While that is currently correct with respect to emissions of PM2.5, PM10, O3, BaP, SO2 and benzene, future revisions of the Ambient Air Quality Directive might tighten the European standards. In the meantime, the Commission co-finances the updating of the WHO guidelines. 

With regard to the monitoring of ambient air quality Section B.1(a) of Annex III of the Ambient Air Quality Directive states that sampling points directed at the protection of human health shall be sited in such a way as to provide data on the following:

-
The areas within zones and agglomerations where the highest concentrations occur to which the population is likely to be directly or indirectly exposed for a period which is significant in relation to the averaging period of the limit value(s),

-
Levels in other areas within the zones and agglomerations which are representative of the exposure of the general population. 

Non-respect of these rules may be notified to the European Commission by the petitioner, and legal steps taken. 

Emissions from the electricity generation of coal-fired power plants are regulated under the Industrial Emissions Directive (IED) which covers power plants above 50 MW, as well as the refining of mineral oil and gas, the production of coke and the gasification or liquefaction of coal and other fuels in installations above 20 MW.

Those installations can only operate subject to a permit based on Best Available Techniques (BAT), including emission limit values for polluting substances. As regards large combustion plants, the IED also sets minimum emission limit values for certain air pollutants and requires emissions to be reported annually. 

The IED furthermore provides for some temporary derogation mechanisms. Germany has made use of the derogations under Article 33 and 35, allowing some existing large combustion plants to derogate from compliance with the applicable emission limit values subject to:

(1) either committing not to operate the plant for more than 17500 operating hours between 1/1/2016 and 31/12/2023  

(2) or delivering at least 50% of the useful heat production to a public network for district heating  

The Commission is not aware of any breach of the above provisions.

Water

The Water Framework Directive
 requires Member States to take measures to prevent the deterioration of status of the water bodies. Therefore, it is for the German authorities to ensure that action is taken to prevent permanent deterioration to affected water bodies and associated protected areas. 

The Drinking Water Directive
  aiming at ensuring the safety of drinking water within the EU regulates the quality of drinking water. This Directive stipulates that Member States shall take all actions needed to ensure that drinking water at the consumers tap is wholesome and clean, and is free from any substances which constitute a potential danger to health. The Directive regulates water quality regardless of its origin and how it is supplied. 

Mining Waste

As to the obligation to treat the land affected by the management of extractive waste, the Commission wishes to point out that existing legislation (Directive 2006/21/EC) establishes that competent authorities have to require the operator to constitute a financial guarantee or equivalent so that all obligations, including after-closure ones, are discharged and there are funds readily available at any given time for the rehabilitation of the land affected. The information provided by the petitioner does not allow the Commission to conclude whether there is an infringement in relation to these provisions.

Conclusions

With respect to the petitioner's request to ban the future use and mining of coal in the region of Lusatia, the Commission does not have the competence to ban coal mining or coal use either at the Member State or at the EU level.

Given the limited information provided by the petitioner the Commission is not in a position to verify whether the measures invoked constitute state aid within the meaning of Article 107 TFEU and if they are compatible with EU law.

Regarding the request of the petitioner to support the revival of the language and the culture of Wends and Sorbs, the Commission has no powers concerning the protection of communities speaking regional or minority languages. However, it can provide support for the communities speaking regional and minority languages through Erasmus+, the Union programme for education, training, youth and sport, as well as through the framework programme for research or regional and structural funds.

The Commission does not observe any exceedances in particulate matter or arsenic concentrations in the air quality zones located in Lusatia. With regard to the monitoring of ambient air quality non-respect of the EU rules as defined in the Ambient Air Quality Directive may be notified to the European Commission by the petitioner and legal steps taken by the petitioner. 

� � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E194:EN:HTML" ��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E194:EN:HTML�


� Council Decision 2010/787/EU of 10 December 2010 on State aid to facilitate the closure of uncompetitive coal mines


� � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:152:0001:0044:en:PDF" ��http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:152:0001:0044:en:PDF�


� The limit and target values can be found here: � HYPERLINK "http://ec.europa.eu/environment/air/quality/standards.htm" ��http://ec.europa.eu/environment/air/quality/standards.htm�


� Letters of Formal Notice and Reasoned Opinions are legal steps in the infringement procedure that applies to all EU Directives. For more information, please see � HYPERLINK "http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/index_en.htm" ��http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/index_en.htm#� . 


� Namely Potsdam, Dresden, Magdeburg and Leipzig


� Directive 2000/60/EC, OJ L 327, 22.12.2000.


� Council Directive 98/83/EC of 3 November 1998 on the quality of water intended for human consumption, OJ L 330, 5.12.1998, p. 32
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